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In accordance with the Texas Open Meetings Act the agenda is posted for public information, at all times, for at least 72 
hours preceding the scheduled time of the meeting on the bulletin board located on the front exterior wall of the City 
Hall Building, except in case of emergency meetings or emergency items posted in accordance with law. 
Texas Criminal and Traffic Law Handbook Penal Code Sec. 38.13 Hindering Proceedings by Disorderly Conduct.  A person 
commits an offense if he intentionally hinders an official proceeding by noise or violent or tumultuous behavior or 
disturbance.  Penal Code Section 42.05 Disrupting Meeting or Procession.  A person commits an offense if, with intent to 
prevent or disrupt a lawful meeting, procession, or gathering, he obstructs or interferes with the meeting, procession, or 
gathering by physical action or verbal utterance. 
The City Council reserves the right to meet in closed session on any of the below items should the need arise and if 
applicable, pursuant to authorization by Title 5, Chapter 551 of the Texas Government Code. 

1. Pledges 

2. Prayer 

3. Public Hearing 
• Public Hearing FY 2020/21 Ad Valorem Tax Rate 

4. Invitation to Address Council 
(State law prohibits the Mayor and members of the City Council from commenting on any 
statement or engaging in dialogue without an appropriate agenda item being posted in accordance 
with the Texas Open Meetings Law.  Comments should be directed to the entire Council, not 
individual members.  Engaging in verbal attacks or comments intended to insult, abuse, malign or 
slander any individual shall be cause for termination of speaking privileges and expulsion from 
Council Chambers. Your comments are limited to two (2) minutes.) 

5. Council Members Comments and Announcements  
(Items of Community Interest Only) 

6. Mayor’s Comments 

7. City Administrator Report:   

 

A G E N D A 

SEPTMBER 16, 2020 7:00P.M. 

CITY OF KEMAH - CITY COUNCIL 
AND KEMAH PUBLIC FACILITIES CORPORATION  

 

 

 
Council Chambers, Kemah City Hall,  
1401 State Hwy 146, Kemah, Texas 

VIRTUAL MEETING 
 

 
Terri Gale – Mayor  

Teresa Vazquez-Evans Wanda Zimmer Kyle Burks Robin Collins Isaac Saldaña 
Council Position 1 Council Position 2 Council Position 3 Council Position 4 Council Position 5 
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• Financials 
• Economic Development 
• Events and Operations 

8. CIP 

9. Police and Emergency Management Report 
• Events and Operations 
• Emergency Services 

10. Communications and Marketing Report 

11. Consideration and Possible Action: on Adoption of 2020-2021 Ad Valorem Tax 
Rate  

12.  Consideration and Possible Action: on approval of a possible lease template for 
the Visitors Center and Adjacent Building 

EXECUTIVE SESSION 

13. The Council held a closed executive meeting pursuant to the provisions of 
Chapter 551 of the Texas Government code, Vernon’s Texas Codes annotated, in 
accordance with the authority contained in: 

Section 551.087 – Deliberations regarding Economic Development Negotiations  
• Development Agreement for 88 acres 
• Hotel Conference Center 
• Economic Development Agreement for the Visitors Center and Adjacent 

Building 

OPEN SESSION  

14. Consideration and Possible Action: on Development Agreement for 88 acres 

15.  Consideration and Possible Action: on Hotel Conference Center 

16.  Consideration and Possible Action: on approval of an economic development 
agreement for the Visitors Center and Adjacent Building 

17.  Council Member Closing Comments 

18.  Mayor’s Closing Comments 

19. Adjourn 
 

ONLINE: https://global.gotomeeting.com/join/491431261 
PHONE: United States (Toll Free): 1 866 899 4679 
             United States: +1 (571) 317-3116 
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ACCESS CODE: 491-431-261

 
CERTIFICATION 

This is to certify that a copy of the Notice of the Regular City Council meeting for Wednesday, September 16, 2020, 
was posted on the bulletin board at City Hall, 1401 Highway 146, Kemah, Texas, on this the 11th day of August, 2020, 
prior to 7:00 p.m. 

 
__________________________________ _09/11/2020___________ 
Melissa Chilcote, City Secretary                                                    Date 
 
I certify this notice was removed by me from the Kemah City Hall bulletin board on the ____ day of __________, 2020.  
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NOTICE OF PUBLIC HEARING 
 

The Kemah City Council will hold a Public Hearing on the 
2020 – 2021 Tax Rate 

on  
September 16, 2020  

7:00 p.m.  
City Council Chambers in City Hall, 

1401 Hwy 146 
Kemah, Texas 
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https://www.mactexas.com/IssuerAccess/SalesTaxCharts/SalesTaxCharts/100429?page=2
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#11 Adoption of 2020-2021 Tax Rate  
Once form is complete and departmental clearances are obtained, this form should be forwarded to the City Secretary as 
soon as possible prior to the date that the item is expected to be placed on the City Council agenda. 

Date requested for City Council consideration: 09/16/2020 

Prepared by:   Walter Gant 

Subject:   Adoption of 2020-2021 Tax Rate 
Proceeding:  Consideration and Possible Action 

Originating Department:         

Plan Reference: 17SP-      or 17OP-      

Texas Ethics Commission Form 1295 required?       

If YES, is copy of Form attached?       Contract Identification Number on Form:       

City Attorney Review:         

Expenditure Required:        Amount Budgeted:       

Appropriation Required:       Source of Funds:       

Finance Approval:        

City Administrator Approval: WAE (Wendy Ellis) 

SUMMARY / ORIGINATING CAUSE 

For FY 19, Kemah’s existing adopted tax rate is $0.202838 

The no new-revenue tax rate is $0.176167 and the voter-approval tax rate is $.753049. The proposed 
budget under consideration at last night’s meeting was made using the  $0.1793 tax rate. Council may 
adopt a rate from $0.176167 or lower as long as it provides the revenue generation necessary to 
support the budget that will be adopted prior to adoption of the tax rate.  

IMMINENT CONSEQUENCES / BENEFIT TO COMMUNITY 

Tax rate adoption is necessary for budget adoption in FY 20. Adoption of a tax rate of $0.1793 will 
generate the ability to collect the ad valorem tax revenue necessary to fund the adopted budget. 

RECOMMENDATIONS 

Based on previous budget discussions and the current budget proposal, you will need to adopt the 
current tax rate of $0.1793 to appropriately fund the budget. 

ATTACHMENTS 

Ordinance XXXX- 2020 Tax Rate 

 

Kemah City Council Agenda Item 
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ORDINANCE NO. XXXX 
 

AN ORDINANCE OF THE CITY OF KEMAH, GALVESTON COUNTY, TEXAS, 
ESTABLISHING THE AD VALOREM TAX RATE FOR THE YEAR 2020, DETERMINING 
WHEN AD VALOREM TAXES ARE DUE, THE RATE OF ASSESSMENT OF AD 
VALOREM TAXES AND PROVIDING FOR PENALTY AND INTEREST FOR 
DELINQUENT TAXES, AND CONTAINING A SAVINGS CLAUSE 

 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF KEMAH, TEXAS, THAT: 
 
Section 1:  Ad Valorem property taxes for the year 2020 shall be at the rate of $.1793 for 
Maintenance & Operation per One Hundred Dollar ($100) valuation on all real and personal 
property located within the corporate limits of the City of Kemah, Galveston County, Texas 
as of January 1, 2021, subject to all exceptions and exemptions provided by the 
Constitution and Statutes of the State of Texas and Ordinances of the City of Kemah. 
 
Section 2:  All property to be assessed under or in compliance with Section 1 of this 
Ordinance shall be assessed at One Hundred Per Cent (100%) of the actual market value. 
 
Section 3:  Ad Valorem property taxes for the year 2020 shall become due and payable on 
January 31, 2021.  All such taxes shall be deemed delinquent if not paid prior to February 
1, 2021. 
 
Section 4:  A delinquent tax shall incur a penalty of Six Per Cent of the amount of the tax 
for the first calendar month the tax remains unpaid prior to July 1, 1984.  However, a tax 
delinquent on February 1, 1984 incurs a total penalty of Twelve Per Cent (12%) of the 
delinquent tax without regard to the number of months the tax had been delinquent. 
 
Section 5:  Interest on a delinquent Ad Valorem tax shall accrue at a rate of One per Cent 
(1%) for each month or portion of a month the tax remains unpaid. 
 
Section 6:  If any section, paragraph, subdivision, clause, phrase or provision of this 
Ordinance shall be adjudicated invalid or unconstitutional, or be unenforceable for any 
reason, the same shall not affect the validity of the remainder of this Ordinance. 
 
PASSED, APPROVED AND ADOPTED ON FIRST AND FINAL READING OF THE 
KEMAH CITY COUNCIL AT A REGULAR COUNCIL MEETING ON SEPTEMBER 16, 
2020. 
. 
 
 
      _____________________________  
      Terri Gale, Mayor  
ATTEST: 
 
 
_____________________________________ 
Melissa Chilcote, City Secretary 
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#12 Visitor Center Lease  
Once form is complete and departmental clearances are obtained, this form should be forwarded to the City Secretary as 
soon as possible prior to the date that the item is expected to be placed on the City Council agenda. 

Date requested for City Council consideration: 09/16/2020 

Prepared by:   Terri Gale 

Subject:   to approve the proposed lease agreement for the Visitor Center and what was known as the 
“Kahuna Joe’s” property 

Proceeding:  Consideration and Possible Action 

Originating Department:         

Plan Reference: 17SP-      or 17OP-      

Texas Ethics Commission Form 1295 required?       

If YES, is copy of Form attached?       Contract Identification Number on Form:       

City Attorney Review:   YES 

Expenditure Required:        Amount Budgeted:       

Appropriation Required:       Source of Funds:       

Finance Approval:        

City Administrator Approval:  

SUMMARY / ORIGINATING CAUSE 

  

IMMINENT CONSEQUENCES / BENEFIT TO COMMUNITY 

 

RECOMMENDATIONS 

 

ATTACHMENTS 

EDC Development Agreement –blank template 

Kemah City Council Agenda Item 
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 ECONOMIC DEVELOPMENT AGREEMENT 

 

 THIS ECONOMIC DEVELOPMENT AGREEMENT (the “Agreement”) is between the 

City of Kemah, Texas (“City”), a municipal corporation and 

________________________________ (“Concessionaire”). 

 

RECITALS 

 

WHEREAS, the City supports and encourages business development in order to stimulate tax 

revenues and increase the quality of life of its citizens. 

 

WHEREAS, Concessionaire proposes to lease certain real property located at 604 Bradford 

Avenue, within the City limits of the City of Kemah, Galveston County, Texas the 

(“Development Property” a/k/a “Premises”).  To wit: the western half of Blocks 5 and 6, Town 

of Kemah, SAVE AND EXCEPT including the historic schoolhouse structure and the Kemah 

Visitors Center Building both located at 604 Bradford Avenue, Kemah, Texas 77565, owned by 

the City within the City limits.  Concessionaire shall open and operate in the premises leased 

hereunder and any other retail purpose that City shall have approved in writing prior to 

commencement of such an expanded business purpose. Furthermore Concessionaire shall 

manage the use of the existing Visitors Center in a manner that is geared to achieve the following 

purposes: 

1. Deferring to and supporting the continued periodic use, as needed by City. That shall 

include space historically set aside, reserved and designated within the Visitors Center 

for the existing operation of the local Visitors Bureau (as distinguished from the entire 

Visitors Center).  City purposes and functions shall take precedence over any other use.  

Concessionaire shall employ, assign and deploy one knowledgeable administrative 

employee to assist tourists and manage the goals and purpose of the use of the Visitors 

Center. That shall include providing seasonal decorations (like, for instance, a 

Christmas tree or an American flag when applicable to the holiday) that shall 

commemorate all local holidays and events. That shall also include, as needed, 

accommodation of meetings of the Kemah Merchants Association or its successor. It 

shall also include general maintenance of the Premises in a tasteful, good and 

presentable manner. 

2. Managing, supervising and hosting a public space where local vendors may display, at 

no cost to the vendors, wares, products and exhibits of interest to the citizens of Kemah 

and visitors to the City for times and durations consistent with the stated goals and 

priorities for use of this Visitors Center.  Provided, however, Concessionaire shall not 

sublease any portion of any of the Premises (Visitors Center or other Premises) without 

the express written approval of the sublease by the City in the future. No such 

permission has yet been granted.   
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WHEREAS, the City and Concessionaire desire to set forth these inducements in a valid, 

binding and enforceable agreement to set forth the framework for the relationship between the 

City and Concessionaire with regard to the Project. 

 

WHEREAS, upon the execution of this Agreement by both parties, the commitments contained 

in this Agreement will become legally binding obligations of the City and the Concessionaire. 

 

NOW, THEREFORE, it is agreed by the City and Concessionaire in consideration of the 

mutual covenants and provisions and subject to the terms and conditions hereinafter set forth, as 

follows: 

 

Section 1. Infrastructure - Maintenance and Improvements:   

 

Concessionaire shall pay for and maintain the exterior of the railroad depot, the exterior 

decking, walkways and railings, in a manner that meets or exceeds current maintenance thereon 

and thereto in any manner City deems appropriate. City shall provide and pay for grass cutting 

and lawn maintenance.  City shall provide trash hauling and pickup (for the building and its 

surrounding area and grounds) in whatever manner is currently available to commercial users 

from the City’s trash hauling provider.  City and Concessionaire shall also remain mindful of the 

historical significance of the Premises and Concessionaire shall refrain from any decorations, 

alterations, fixtures or modifications that have not been approved in writing by City before 

installation. Whatever equipment Concessionaire places, uses and/or utilizes on site shall be 

removable by City and maintained in a good and workmanlike condition by Concessionaire.  

Fixtures installed by Concessionaire shall remain with the Premises at the termination of this 

Agreement unless removal is authorized by City in writing.  Concessionaire shall make frequent 

routine inspections of the cables and connections of equipment in order to promptly avoid or 

cure any standing or puddling spillage or seepage on site.   

 

Section 2. Rent:   

 

2.1 Concessionaire shall pay to City a monthly rental of $_________ per month, 

commencing on the 1
st
 day of ______________, 2020.  City currently pays and shall continue to 

pay during the term of this Agreement certain utility costs for the building.  Concessionaire shall 

promptly reimburse City for said utility costs as incurred and as presented by City for payment.  

Those utilities are gas, electric, water and sewer.  The Concessionaire and the City shall each be 

responsible for obtaining and paying for any telephone service and internet or cable devices.   

 

2.2 In the event that any rent payment required to be paid by Concessionaire 

hereunder is not paid in full by the start of the tenth (10
th

) day of each month, Concessionaire 

hereby acknowledges that late payment by Concessionaire to City of rent and other sums due 

hereunder will cause City to incur costs not contemplated by this Agreement, the exact amount 

of which will be extremely difficult to ascertain.  Such costs include, but are not limited to, 

processing and accounting charges.  Accordingly, if any installment of rent or any other sum due 

from Concessionaire shall not be received by City or City’s designee at the time specified, then 

Concessionaire shall pay to City a late charge equal to ten (10%) per cent of such overdue 
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amount. The parties hereby agree that such late charge represents a fair and reasonable estimate 

of the cost City will incur by reason of late payment by Concessionaire.  Acceptance of such late 

charge by City shall in no event constitute a waiver of Concessionaire’s default with respect to 

such overdue amount, nor prevent City from exercising any of the other rights and remedies 

granted hereunder. 

 

Section 3. Parking: 

 

 Concessionaire and City shall jointly use the available parking spaces. 

 

Section 4. Term:   

 

Concessionaire shall have the right to occupy the Premises and operate its business 

commencing on the date of execution of this Agreement and ending on _______________, and 

shall have the option to renew for four (4) consecutive one (1) year terms. Should Concessionaire 

breach any term of this Agreement and fail to cure that breach after reasonable written notice 

from City or should Concessionaire cease operations, this Agreement shall immediately 

terminate sooner than the full term.  City or Concessionaire may terminate this Agreement by 

tendering a six (6) month written notice of termination. 

 

Section 5.  Use:   

 

5.1 Compliance with Law.  Concessionaire shall, at Concessionaire’s expense, 

promptly comply with all applicable statutes, ordinances, rules, regulations, orders and 

requirements in effect during the term or any part of the term hereof regulating the use by 

Concessionaire of the Premises.  Concessionaire shall not use or permit the use of the Premises 

in any manner that will tend to create waste, or a nuisance. 

 

5.2 Conditions of Premises.  Concessionaire hereby accepts the Premises in its 

condition existing as of the date of the possession hereunder, subject to all applicable municipal, 

county and state laws, ordinances and regulations covering and regulating the use of the 

Premises, and accepts this Agreement subject thereto. Concessionaire acknowledges that City 

has not made any representation or warranty as to the suitability of the Premises for the conduct 

of Concessionaire’s business. 

 

5.3 City’s Rule and Regulations.  Concessionaire shall faithfully observe and comply 

with the rules and regulations that City shall from time to time promulgate for the use of the 

Building.  City reserves the right from time to time to make all reasonable modifications to said 

rules and regulations.  The additions and modifications to those rules and shall be binding upon 

Concessionaire upon delivery of a copy of them to Concessionaire. 

 

5.4 Concessionaire represents to City that it shall conduct criminal background 

checks on all prospective employees prior to offering employment and shall not offer 

employment to or continue the employment of anyone convicted of a felony. 
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Section 6. General Provisions: 

 

6.1   City’s Interests.  “City” owns the fee title to the land and all structures including 

the train depot and decking herein described as the “The Premises” at 604 Bradford Avenue, 

Kemah, Texas.  The obligations contained in this Agreement to be performed by City shall, 

subject as aforesaid, be binding on City’s successors and assigns if any. 

 

6.2   Severability.  The invalidity of any provision of this Agreement, as determined by 

a court of competent jurisdiction, shall in no way affect the validity of any other provision 

hereof. 

 

6.3   Interest on Past-Due Obligations.  Except as expressly herein provided, any 

amount due to City not paid when due shall bear interest at ten (10%) per cent per annum from 

the date due until paid.  Payment of such interest shall not excuse or cure any default by 

Concessionaire under this Agreement. 

 

6.4   Incorporation of Prior Agreements; Amendments.  This Agreement contains all 

agreements of the parties with respect to any matter mentioned herein.  No prior agreement of 

understanding pertaining to any such matter shall be effective.  This Agreement may be modified 

in writing only, signed by the parties in interest at the time of the modification. 

 

6.5   Waivers.  No waiver by City of any provision hereof shall be deemed a waiver of 

any other provision hereof or of any subsequent breach by Concessionaire of the same or any 

other provision.  City’s consent to or approval of any act shall not be deemed to render 

unnecessary the obtaining of City’s consent to or approval of any subsequent act by 

Concessionaire.  The acceptance of rent hereunder by City shall not be a waiver of any preceding 

breach by Concessionaire of any provision hereof, other than the failure of Concessionaire to pay 

the particular rent so accepted, regardless of City’s knowledge of such preceding breach at the 

time of acceptance of such rent.  For instance, if City waives a late payment it is not required to 

waive all late payments. 

 

6.6  Holding Over.  If Concessionaire remains in possession of the Premises or any 

part thereof after the expiration of any term hereof with the express written consent of City, such 

occupancy shall be tenancy from month to month at a rental in the amount of the last monthly 

rental plus all other charges payable hereunder, and upon the terms hereof applicable to month-

to-month tenancy.  Concessionaire agrees to pay one hundred twenty (120%) per cent of the Rent 

as a holdover. 

 

6.7 Recording.  Concessionaire shall not record this Agreement.  Any such 

recordation shall be a breach under this Agreement. Leases are not typically recorded and when 

recorded create an item in the public record that requires a release. 

 

6.8  Cumulative Remedies.  No remedy or election hereunder shall be deemed 

exclusive, but shall wherever possible, be cumulative with all other remedies at law or in equity. 
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6.9  Covenants and Conditions.  Each provision of this Agreement performable by 

Concessionaire shall be deemed both a covenant and a condition. 

 

6.10 Binding Effect; Choice of Law.  Subject to any provisions hereof restricting 

assignment or subletting by Concessionaire and subject to the provisions, this Agreement shall 

bind the parties, their personal representatives, successors and assigns.  This Agreement shall be 

governed by the laws of the state where the Premises are located. 

 

6.11  Attorney’s Fee.  If either party named herein brings an action to enforce the terms 

hereof or declare rights hereunder, the prevailing party in any such action, on trial or appeal, 

shall be entitled to his reasonable attorney’s fees to be paid by the losing party by court. 

 

6.12  Arbitration.  All claims and disputes arising under or relating to this Agreement 

are to be settled by binding arbitration in the State of Texas, County of Galveston or another 

location mutually agreeable to the parties. Judgment on the award rendered by the arbitrator(s) 

shall be submitted for confirmation and entry of judgment in a court of competent jurisdiction.   

 

6.13 City’s Access.  City, City’s agents and public utility company’s employees shall 

have the right to enter the Premises at reasonable times for the purpose of inspecting the same, 

meter reading, operating control switches of common area facilities, showing the same to 

prospective lenders, and making such alterations, repairs, improvements or additions to the 

Premises or the building of which they are a part as City may deem necessary or desirable. 

 

Section 7. Assignment and Subletting: 

 

 No Re-Assignment of Concessionaire.  Concessionaire shall not assign this Agreement 

without the written consent of City.  Any assignment without City’s written consent shall be void 

and shall be considered a breach of this Agreement.   

  

Section 8. Defaults; Remedies; Notice and Cure: 

 

8.1   Defaults.  The occurrence of any one or more of the following events shall 

constitute a default and breach of this Agreement by Concessionaire:  

  (a) The failure by Concessionaire to make any payment of rent or any other 

payment required to be made by Concessionaire hereunder, as and when due, where such failure 

shall continue for a period of ten (10) days after written notice thereof from City to 

Concessionaire. 

  (b) The failure by Concessionaire to observe or perform any of the covenants, 

conditions or provisions of this Agreement to be observed or performed by Concessionaire, other 

than described in Paragraph (a) above, where such failure shall continue for a period of thirty 

(30) days after written notice thereof from City to Concessionaire; provided, however, that if the 

nature of Concessionaire’s default is such that more than thirty (30) days are reasonably required 

for its cure, then Concessionaire shall not be deemed to be in default if Concessionaire 

commenced such cure within said thirty (30) day period and thereafter diligently prosecutes such 

cure to completion. 
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  (c) (i)  The making by Concessionaire of any general assignment, or general 

arrangement for the benefit of creditors; (ii)  the filing by or against Concessionaire of a petition 

to have Concessionaire adjudged a bankrupt or a petition for reorganization or arrangement 

under any law relating to bankruptcy (unless, in the case of a petition filed against 

Concessionaire, the same is dismissed within sixty (60) days); (iii)  the appointment of a trustee 

or receiver to take possession of substantially all of Concessionaire’s assets located at the 

Premises or of Concessionaire’s interest in this Agreement, where possession is not restored to 

Concessionaire within thirty (30) days; or (iv)  the attachment, execution or other judicial seizure 

of substantially all of Concessionaire’s assets located at the Premises or of Concessionaire’s 

interest in this Agreement, where such seizure is not discharged within thirty (30) days. 

 

 8.2 Failure by the Concessionaire to timely pay any sums when due hereunder will 

constitute a default by the Concessionaire under this Agreement.  Upon the occurrence of such 

default by the Concessionaire, City may take whatever legal proceedings appear necessary or 

desirable at law or in equity to cancel this Agreement and collect the amounts owed to it under 

this Agreement, or to enforce any obligation, covenant, or agreement of the Concessionaire 

under this Agreement.  No remedy herein conferred upon or reserved to City is intended to be 

exclusive of any other available remedy or remedies, but each and every such remedy will be 

cumulative and will be in addition to every other remedy given under this Agreement or now or 

hereafter existing at law or in equity or by statute. 

 

 8.3   Remedies in Default.  In the event of any such default or breach by 

Concessionaire, City may at any time thereafter, with or without notice or demand and without 

limited City in the exercise of any right or remedy which City may have by reason of such 

default or breach: 

  (a) Terminate Concessionaire’s right to possession of the Premises by any 

lawful means, in which case this Agreement shall terminate and Concessionaire shall 

immediately surrender possession of the Premises to City.  In such event City shall be entitled to 

recover from Concessionaire all damages incurred by City by reason of Concessionaire’s default 

including, but not limited to, the cost of recovering possession of the Premises; expenses of 

reletting, including necessary renovation and alteration of the Premises, reasonable attorney’s 

fees, and any real estate commission actually paid; the worth at the time of award by the court 

having jurisdiction thereof of the amount by which the unpaid rent for the balance of the term 

after the time of such award exceeds the amount of such rental loss for the same period that 

Concessionaire proves could be reasonably avoided; and that portion of the leasing commission 

paid by City applicable to the unexpired term of this Agreement.  Unpaid installments of rent or 

other sums shall bear interest from the date due at the rate of ten (10%) percent annum.  In the 

event Concessionaire shall have abandoned the Premises, City shall have the option of (I) 

retaking possession of the Premises and recovering from Concessionaire the amount specified in 

this Article 15.2(a), or (ii) proceeding under Article 15.2(b). 

  (b) Maintain Concessionaire’s right to possession, in which case this 

Agreement shall continue effective whether or not Concessionaire shall have abandoned the 

Premises.  In such event, City shall be entitled to enforce all of City’s rights and remedies under 

this Agreement, including the right to recover the rent as it becomes due hereunder. 
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  (c) Pursue any other remedy now or hereafter available to City under the laws 

or judicial decisions of the state in which the Premises are located. 

  (d) Upon any such default by Concessionaire, City or City’s agent may 

change the door lock of the Premises.  In such event, City or its agent will place a written notice 

on Concessionaire’s front door stating the name and the address or telephone number of the 

individual or company from which the new key may be obtained.  The new key will be provided 

only during the Concessionaire’s regular business hours and only if Concessionaire pays the 

delinquent rent. 

 

 8.4 Except as otherwise provided in this Agreement, in the event of any default in or 

breach of this Agreement, or any of its terms and conditions, by any party, or any successor of 

such party, the party (or successor) will, upon written notice from the other party, proceed 

immediately to cure or remedy the default or breach with due diligence, and, in any event, within 

sixty (60) days after receipt of such notice.  If such action is not taken or not diligently pursued 

within a reasonable time, the aggrieved party may institute such proceedings as may be 

necessary or desirable in its opinion to cure and remedy the default or breach. 

 

Section 9. Insurance: 

 

9.1 Liability Insurance.  Concessionaire shall, at Concessionaire’s expense, obtain 

and keep in force during the term of this Agreement a policy of comprehensive public liability 

insurance insuring City and Concessionaire against any liability arising out of the possession, 

use, occupancy or maintenance of the Premises and all areas appurtenant thereto.  Such insurance 

shall be in an amount of not less than $750,000.00 for injury to or death of one person in any one 

accident or occurrence and in an amount of not less than $1,000,000.00 for injury to or death of 

more than one person in any one accident or occurrence.  Such insurance shall further insure City 

and Concessionaire against liability for property damage of at least $100,000.00.  The limits of 

said insurance shall not, however, limit the liability of Concessionaire hereunder.  If 

Concessionaire shall fail to procure and maintain said insurance City may, but shall not be 

required to procure and maintain the same, but at the expense of Concessionaire. 

 

9.2 Property Insurance.  City shall obtain, pay and keep in force during the term of 

this Agreement a policy or policies of insurance covering loss or damage to the entire Visitor 

Information Center building including the Premises, in the amount of the full replacement value 

thereof, providing protection against all perils included within the classification of fire, extended 

coverage, vandalism, malicious mischief, and special extended perils (all risk).   

 

9.3 Insurance Cancellation.  No use by Concessionaire shall be made or permitted to 

be made of the Premises nor acts done which will cause the cancellation of any insurance policy 

held by the City covering said Premises or any building of which the Premises may be a part, and 

if Concessionaire’s use of the Premises causes an increase in said insurance rates Concessionaire 

shall pay any such increase. 

 

9.4 Force Majeure.  If either party hereto is prevented in the performance of any act 

required hereunder by reason of act of God, fire, flood, hurricane or other natural disaster or 
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other reason of like nature not the fault of the party in performing under this Agreement, then 

performance of such act shall be excused. 

 

9.5 HOLD HARMLESS.  CONCESSIONAIRE SHALL INDEMNIFY, 

DEFEND AND HOLD CITY HARMLESS FROM ANY AND ALL CLAIMS ARISING 

FROM CONCESSIONAIRE’S USE OF THE PREMISES OR FROM THE CONDUCT 

OF ITS BUSINESS OR FROM ANY ACTIVITY, WORK OR THINGS WHICH MAY BE 

PERMITTED OR SUFFERED BY CONCESSIONAIRE IN, ON, OR ABOUT THE 

PREMISES AND SHALL FURTHER INDEMNIFY, DEFEND AND HOLD CITY 

HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS ARISING FROM ANY 

BREACH OR DEFAULT IN THE PERFORMANCE OF ANY OBLIGATION ON 

CONCESSIONAIRE’S PART TO BE PERFORMED UNDER THE PROVISION OF 

THIS AGREEMENT OR ARISING FROM ANY NEGLIGENCE OF 

CONCESSIONAIRE OR ANY OF ITS AGENTS, CONTRACTORS, EMPLOYEES OR 

INVITEES AND FROM ANY AND ALL COSTS, ATTORNEYS’ FEES, EXPENSES 

AND LIABILITIES INCURRED IN THE DEFENSE OF ANY SUCH CLAIM OR ANY 

ACTION OR PROCEEDING BROUGHT THEREON.  CONCESSIONAIRE HEREBY 

ASSUMES ALL RISK OF DAMAGE TO PROPERTY OR INJURY TO PERSONS IN 

OR ABOUT THE PREMISES FROM ANY CAUSE AND CONCESSIONAIRE HEREBY 

WAIVES ALL CLAIMS IN RESPECT THEREOF AGAINST CITY, EXCEPTING 

WHERE SAID DAMAGE ARISES OUT OF NEGLIGENCE OF CITY. 
 

9.6 Exemption of City from Liability.  Concessionaire hereby agrees that City shall 

not be liable for injury to Concessionaire’s business or any loss of income therefrom or for 

damage to the goods, wares, merchandise or other property of Concessionaire, Concessionaire’s 

employees, invitees, customers, or any other person in or about the Premises; nor, unless through 

its negligence, shall City be liable for injury to the persons of Concessionaire.     

 

Section 10. Taxes:   

 

10.1 City as a municipal corporation is exempt from all real property taxes applicable 

to the Premises. 

 

10.2 Personal Property Taxes and Sales Taxes. 

 

 (a) Concessionaire shall pay prior to delinquency all taxes, penalty and 

interest assessed against and levied upon trade fixtures, furnishings, equipment and all other 

personal property of Concessionaire contained in the Premises or elsewhere.  Concessionaire 

shall cause said trade fixtures, furnishings, equipment and all other personal property to be 

assessed and billed separately from the real property of City. 

 (b) If any of Concessionaire’s said personal property shall be assessed with 

City’s real property, Concessionaire shall pay City the taxes attributable to Concessionaire 

within ten (10) days after receipt of a written statement setting forth the taxes applicable to 

Concessionaire’s property. 
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10.3 Concessionaire shall report its sales tax point of sale to be Kemah, Texas, in its 

reports of sales tax.  Concessionaire shall promptly report and pay to the Comptroller of Texas 

when due all sales tax collected.  

 

Section 11. No Waiver.   

 

Except as otherwise set forth in this Agreement, any delay by a party in instituting or 

prosecuting any actions or proceedings or otherwise asserting its rights will not, as long as the 

breach or default of another party continues, operate as a waiver of such rights or deprive it or 

limit such rights in any way.  No actual waiver made by a party with respect to any specific 

default will be considered or treated as a waiver of the rights of that party except to the extent 

specifically waived in writing. 

  

Section 12. Breach.   

 

If Concessionaire fails to comply with all the aforementioned provisions, it will constitute 

breach of this Agreement and, as the City’s sole remedy; any remaining payments of the 

incentive will not be paid.   

 

Section 13. Enforceability.    

 

It is intended and agreed that these agreements and covenants will be binding for the 

benefit of the community and the City and enforceable by either the City or the Concessionaire 

against the other party, and their successors and assigns. 

  

Section 14. Binding Effect.   

 

This Agreement and all terms, provisions and obligations set forth in this Agreement will 

be binding upon and will inure to the benefit of the Concessionaire and its permitted successors 

and assigns as provided in this Agreement, and will be binding upon and will inure to the benefit 

of the City and its successors and assigns. 

 

Section 15. Concessionaire’s Obligations Upon Termination. 

 

 Final maintenance work shall include, but not limited to, the following:  (i) all holes on 

walls shall be patched or repaired; (ii) floor areas shall be cleaned; (iii) all door hardware shall be 

in good working condition; (iv) ceiling shall be in good condition; (v) all trash shall be removed 

from the property; (vi) all interior and exterior door keys shall be returned to City; (vii) all 

lighting fixture shall be in good working condition; (viii) other requirements may be required by 

City upon City’s inspections. If any of the aforesaid conditions are not met before the 

termination date, Concessionaire shall continue to pay Rent in the amount according to Section 

3.1 and other provisions under this Agreement whichever may apply. 

Section 16. Time of the Essence.  

 

Time is of the essence of this Agreement. 
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Section 17. Notice.    

 

All notices, demands, requests, consents, approvals and other communications required 

or permitted to be given under this Agreement will be in writing and sent by certified mail, 

postage prepaid, return receipt requested, addressed to the parties to be notified as follows: 
 

(a)  Form of Notice. All notices and other communications between the parties must 

be in writing. 

(b)  Method of Notice. Notices must be given by (i) personal delivery, (ii) a 

nationally-recognized, next-day courier service, (iii) first-class registered or certified mail, 

postage prepaid, (iv) fax or (v) electronic mail to the party's address specified in this agreement, 

or to the address that a party has notified to be that party's address for the purposes of this 

section. 

 

City: Terri Gale, Mayor 

1401 State Highway 146 

Kemah, Texas 77565  

 

Copy to: Dick H. Gregg, Jr., City Attorney 

16055 Space Center Blvd., Suite 150 

Houston, Texas 77062 

Phone: (281) 480-1211 

dgreggjr@gregg-gregg.com 

    

Concessionaire:       

         

         

 

 

Each party may at any time change the address for notices by notifying the other parties 

of the change. 

 
 

IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its 

name and on its behalf by the Mayor and to be attested to by the City Secretary, and the 

Concessionaire has caused this Agreement to be executed by its authorized officers, on this 

_____ day of _________________, 2020. 

 

 

 

City of Kemah Texas,  

 

By:       

  Terri Gale, Mayor 

2020-09-16 Council Packet 77 of 78



 

11 

Attest: 
 

___________________________  

Melissa Chilcote, City Secretary 

 

Concessionaire: 
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